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PER CURI AM

Jerem ah Andrewes, an inadm ssible alien detained by the
Governnent pursuant to 8 U . S.C. § 1231(a)(6) (2000), appeals the
district court’s order adopting the nagistrate judge s report and
recommendation to deny relief on his 28 US C § 2241 (2000)

petition requesting rel ease pursuant to Zadvydas v. Davis, 533 U. S.

678 (2001). Andrewes, whose renoval order becane final on May 22,
2002, continues to be detained by the Governnment. The magistrate
j udge found that Zadvydas did not apply to Andrewes. The district
court ruled that “until the [Immigration and Naturalization
Service] is satisfied that [ Andrewes] poses no danger to citizens
of the United States, and in the face of his unlawful entry status,
[ he] may continue to be detained, pending efforts to have him
renmoved to Liberia.” Andrewes clains the district court erred in
its application of Zadvydas to his case.® In light of the Suprene

Court’s decision in Clark v. Martinez, 125 S. . 716 (2005), we

agree. Accordingly, we vacate the order denying Andrewes’s § 2241
petition and remand for reconsideration under Martinez.

Under 8 1231(a)(6), certain aliens subject to renpva
orders “may be detained beyond the [ninety-day] renoval period.”
However, in Zadvydas, the Supreme Court construed this statute to

contain an inplicit “reasonable tinme” limtation and presunptive

'Andrewes further challenges Inmgration and Naturalization
Servi ce custody revi ewprocedures as constitutionally insufficient.
However, we decline to address this i ssue because Andrewes di d not
raise it inthe district court. See Muth v. United States, 1 F.3d
246, 250 (4th Cr. 1993).




[imt to six nonths of post-renoval -period detention. 533 U. S. at
682, 701. Moreover, the Court held that a habeas court “should
measur e reasonabl eness [of the detention in question] primarily in
terms of the statute’s basic purpose, nanely, assuring the alien’s
presence at the nonment of renoval,” and “if renoval is not
reasonably foreseeable, the court should hold continued detention
unr easonabl e and no | onger authorized by statute.” 1d. at 699-700.

Fol l owi ng Zadvydas, a split in the circuit courts
devel oped as to whether the Suprene Court’s construction of the
statute applied to inadm ssible aliens |like Andrewes. In Martinez,
the Suprenme Court held that it did, explicitly “reject[ing] the
Governnment’s argunment that, under  Zadvydas, § 1231(a)(6)
“aut hori zes detention until it approaches constitutional limts.’”
125 S. C&. at 726. Accordingly, upon remand the district court
shoul d neasur e t he reasonabl eness of Andrewes’ s detention primarily
internms of the statute’s basic purpose of assuring his presence at
the nmnent of renoval, and if renoval 1is not reasonably
foreseeabl e, should hold continued detention unreasonable and no

| onger authorized by statute.?

W6 note that the Governnent has suggested Andrewes’s all eged
non- cooperation is an alternative basis for Andrewes’s continued
detention under 8 U S. C 8§ 1231(a)(1)(C (2000). Al t hough the
Governnent raised this issue in the district court, and Andrewes
contended the provision did not apply in his case, the district
court did not rule on the issue. Accordi ngly, the Governnent
remains free to again assert this contention on remand, should it
be inclined to do so. W indicate no view as to the appropriate
resol ution of this issue.
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W therefore deny as noot Andrewes’s pro se notion for a
deci sion on the case at hand, and we remand to the district court
for reconsideration of his 8 2241 petition in light of Mrtinez.
We dispense with oral argunment because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

VACATED AND REMANDED




